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SMITH, PRESIDING JUSTICE, FOR THE COURT:

1.  Inthisproperty case concarning Sewer Ssystem connections, we review the chancdlor’s grant of

summay judgment in favor of Southgate Sewer Didrict (SSD) againgt Douglas Croke d/b/a Airbase

Mohile Home Park (Croke). Wefind that thetrid court did not err in granting SSD’ smoation for summary

judgment without anord hearing. Wedsofind that thetrid court did nat err in granting summary judgment

and that the trid court did not e in avarding damagesto SSD. On cross-gpped, we find thet the trid

court did not e in refusng to enforce the judgment of the court. We afirm thetriad court’s judgmentt.

FACTS



2.  Theseand other patieswere beforethis Court in previous litigation in which this Court upheld the
conditutiondity of House Bill 1577, 1991 Miss Locd & Priv. Lawsch. 838, which crested the SSD, and
the conditutiondity of certain ordinances passed by the Lowndes County Board of Supervisors. Croke
v. Lowndes County Bd. of Supervisors, 733 So. 2d 837 (Miss. 1999). Thefollowing isan excerpt

of background factsfrom the earlier case:

During the 1991 L egiddive Sesson, the Missssppi Legidature passed House Bill 1577,
1991 Miss. Locd & Priv. Laws Ch. 838, creding the Southgate Sewer Didrict, asngle
purpose sawer digrict. That bill dso granted dl of the necessary powersfor the operation
of the didrict. In March of 1994, the Southgete Sewer Didrict passed an ordinance
requiring mandatory hook-up of al ownersof land uponwhich aresdenceor busnesswas
located within 100 feet of the property line The ordinance dso provided thet fallureto do
so would beamisdemeanor. In April of 1994, the ordinance was adopted asan ordinance
of Lowndes County by the Lowndes County Board of Supervisors. Because of difficulties
or discrepandes in the ordinance that thereafter came to light, an amended sewer
ordinance was passed and adopted by the digtrict on December 8, 1995. This amended
ordinance contains the fallowing provisons Artide |: defines various tarms usad in the
body of the ordinance. Article I1: reguires thet the public sawers be used. Specificdly,
Section 11 prohibits condructing or maintaining a private sysem for the “digoosa of
sawage’ inplace of usng the public sewers Section IV miekesit mandatory for the owner
of dl sructures occupied by humans & any time to condruct toilet faalities heran and to
connect to the sewer sysemwithin 90 days after officid notice, provided that the sewer
systemis within 100 feet of the subject property line. Article I11: provides for private
digposd where access is not available to the sewer system; requires a permit from
Southgate, requires ingpection by Southgate: requires connection to the public sewer
systemif access is avalable in the future. Artide 1V: addresses building sewers and
connections Artide V: addresses limitations on the use of the public sawers. Artide VI:
prohibits mdicous, willful, or negligent damege to the sawer works by unauthorized
persons. ArtideVI1: outlinethepowersand authoritiesof ingoectors. Artide VIl provides
misdemeanor pendtiesfor violation of the provisons of the ordinance, up to one hundred
dallars ($100) per day. Article 1X: repeds any prior ordinances and provides that the
invaidity of any section, dause, sentence or provison of theordinance shdl not ffect the
vadidity of any other partsof the ordinancethat can be given effect without theinvaid parts

On December 8, 1996, the Board of Supervisors enacted an “ Amended Sewer
Use Ordinance of the Board of Supervisors’ preceded by the following language:

AN ORDINANCE ESTABLISHING A GRAY-WATER
COLLECTION SYSTEM AND REGULATING THE USE OF
PUBLIC AND PRIVATE SEWERS AND DRAINS PRIVATE



SEPTIC DISPOSAL, THE INSTALLATION AND CONNECTION
OF BUILDING SEWERS, AND THE DISCHARGE OF GRAY
WATER INTO THE PUBLIC SEWER SYSTEM(S): AND
PROVIDING PENALTIES FOR VIOLATIONS THEREOF. FOR
THE SOUTH GATE SEWER DISTRICT IN LOWNDES COUNTY
MISSISSIPPI.

Be it ordained and enacted by the Presdent and Board of Supervisors of Lowndes
County, Missssppi, thet a“ Gray-Water” Callection System shdl be established....

Croke, 733 So.2d at 838-39.

13.  Fdlowing the firg litigation, Croke refused to grant an easement to SSD without baing
compensated for it. Thiseasement would havedlowed SSD to enter Croke sproperty without tregpassing
in order to connect Croke s property to the main collection sysem that had been condtructed bordering
Croké sland. SSD laer utilized an ordinance adopted by the County’' s Board of Supervisors which, in
effect, dated that ance Croke would nat grant the easement needed on his property during thetime SSD
waswilling to inddl the system at no charge, Croke hed thelegd duty to connect to the collection system
and incur the cost. Croke dtill did not connect to the sawer sysem.

. OnMay 14, 1999, SSD sued Croke in the Chancery Court of Lowndes County seeking (1) a
mandatory injunction ordering Croke to connect to its sawer system and (2) damages. On October 13,
1999, the SSD filed an Amended Complaint. Croke filed his Answer to Amended Complaint, induding
counterdam, requesting the court to award him a reasonable amount in just compensation for the taking
of hisproperty to be used in connecting him to the sawer system, on November 17, 1999. On December
7, 1999, SSD filed its Answer to Counterdam.

. Ondune30, 2000, SSD filed itsMation for Summary Judgment. Croke regponded on September
19, 2000, saeking to drike cartan affidavitssubmitted by SSD and have SSD'sdamagaing him dismissed

or trandferred to agpedid court of eminent domain. On October 10, 2000, SSD filed a Supplement tothe



Mationfor Summary Judgment. Thetrid court granted summary judgment in favor of SSD on Novermber
2, 2000, and denied dl other requested relief.

6.  Thetrid court hdd aone-day hearing on theissue of damageson April 16, 2001. Thetrid court
then issued an opinion assessang damagesin the amount of $45,141.20 againg Croke on September 26,
2001. Judgment was entered on October 3, 2001. On December 6, 2001, the chancdllor filed an Order
Granting Remiittitur and Denying Other Rdlief. A revisad judgment, reducing the damagesawarded to SSD
to $27,084.72" wasfiled on January 4, 2002. From that judgment, Crokefiled the goped now beforethis
Court, with a cross-gpped by SD.

ANALYS S

l. WHETHER THE TRIAL COURT ERRED IN GRANTING SSD'S
MOTION FOR SUMMARY JUDGMENT WITHOUT ALLOWING
AN ORAL HEARING.

7.  Forasummary judgment mation to be granted, there must exist no genuine issue of materid fadt,
and themoving party must be entitled to judgment asamatter of lawv. Miss R. Civ. P. 56(c). Thestandard
of review of atrid court's grant of amation for summary judgment is de novo. Hancock v. Mid Am.
Servs. Inc., 836 So. 2d 762, 764 (Miss. 2003) (citing Short v. Columbus Rubber & Gasket Co.,
535 So. 2d 61, 63 (Miss. 1988)). The burden of demondrating thet there is no genuineissue of materid
fact fdls upon the party requesting the summary judgment.  This Court will reverseif any trigble issue of

maerid fact exids if not, wewill afirm. 1d.

The origina amount of damages awarded to SSD was $45,141.20. This amount represented what
SSD would have been owed for March 1999 through April 2001 based on the actual number and types of
units rented by Croke during that time period. The original damage amount was remitted by forty percent to
$27,084.72 because forty percent of the fees collected by SSD were alocated to maintenance and service.

4



18.  SSD filed itsmation for summary judgment on June 30, 2000. Crokefiled hisresponseto SSD’s
moationfor summary judgment on September 19, 2000. Four months efter theinitid mation, thetrid court
entered summary judgment on Novermnber 2, 2000. In afootnote, the chancdlor explained the reason for
not halding an ord hearing: “[SID] requested ord argument on its Summary Judgment Mation. The Court
hereby denies that request as unnecessaxily repetitious, as the issues were thoroughly briefed by the
paties” Croke assartsthet thetrid court deprived him of avauable right afforded under Rule 56(c) of
the Missssppi Rules of Civil Procedure by granting SSD’s mation for summiary judgment without

conductinganord  hearing.

9.  Summay judgment may be entered “if the pleadings, depogitions, answersto interrogatories and
admissons onfile together with the dfidavits, if any, show that thereisno genuineissue of materid fact and

thet the moving party is entitled to ajudgment asamatter of law.” Miss R. Civ. P. 56(c).

110. Crokearguesthat thetrid court'sfalure to grant an ord hearing was “a procedurd eror which
affected Appdlant's subgantid rights asalitigant.” He submits that Rule 56(C) itsdf dearly contemplates
that the trid court will conduct a hearing prior to entering a summary judgment. Rule 56(c) of the

Missssppi Rules of Civil Procedure gatesin pertinent part the following:

(¢) Mationsand Proceadings Thereon. Themotion shall be served a leest ten daysbefore
thetime fixed for the hearing. The adverse party prior to the day of the heering may sarve
opposing afidavits. The judgment sought shdl be rendered forthwith if the pleadings
depogtions, answersto interrogatories and admissons on file, together with the affidavits,
if any, show that there is no genuine issue asto any materia fact and that the moving party
isentitled to ajudgment asametter of law.

Miss R. Civ. P. 56(c). This Court has recognized thet there is not an explicit orimplicat right toahearing
under Rule56(c), but thet there gppeearsto bein other rules. See Adamsv. Cinemark USA, Inc., 831

S0.2d 1156 (Miss 2002). Rule 78 of the Mississippi Rules of Civil Procedure provides
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Each court shdl etablish procedures for prompt digpatch of busness, a which motions
requiring notice and hearing may be heard and disposad of; but the judge at any time or
place and on such natice, if any, as he congders reasonable may make orders for the
advancement, conduct, and hearing of such actions.

To expedite business, the court may make provison by rule or order for the submission
and determination of mations not sasking find judgment without ord hearing upon brief
written statements of reasonsin support and opposition.

In Adams, we found that, due to the findity of summeary judgments, the trid court committed error by
faling to grant a hearing upon amoation for summary judgment. However, finding no unresolved issues of
materid fact, we concluded thét the error was harmless: Adams, 831 So. 2d at 1163-64. This case
dffersfrom Adams inthat the summary judgment granted herewasnot find. Severd dayslaer, SSD filed
amoation for a damages hearing and Croke filed a mation for reconsderation of the summeary judgment.
Subssquently, the court held ahearing on damages and thenissued afind order on October 3, 2001. The

court refusad to recongder the summary judgment granted.
1. InAdams, wedso discussed thefederd courts definition of “hearing,” which “within themeening

of Rule 56 has been held to refer to the find submisson of summary judgment mation pepers rather then
implying a requirement that a full-fledged hearing with recaipt of ord evidence take place with every
mation.” Adams, 831 So. 2d at 1164-65 (citing 11 JamesWm. Moore s Federd Practice 56.15[1][a]
at 56-200.1 (3d ed. 2002)). Thus, the pleadingsand other papers submitted to the court in consderation
of the mation could be aufficient to stisy the Rule 56 hearing reguirement in federd court. Furthermore,

federd courts have ruled that the decison to grant a summary judgment hearing lieswith the trid judge:

Courtsgenerdly recognizetheadvisahility of dlowing ord argument on ummary judgment
moations, but even the Fifth Circuit now agrees that the court has the power to order
summary judgment without ahearing if it fedsthat suffident informationisavaladeinthe
pleadings and the papers in support of and oppodtion to the motion so that a hearing
would be of no utility.” 10A Charles Alan Wright, Arthur R. Miller & Mary Kay Kane,
Federd Practiceand Procedure: Civil §2720.1, a 357 (3d ed. 1998) (footnotesomitted).
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Adams, 831 So. 2d at 1164-65.

12. Givenour hdding in Adams, we find no reversble eror here by the chancelor in granting

summary judgment without an ord hearing when the issues have been thoroughly presanted in the briefs

. WHETHER THE TRIAL COURT ERRED IN GRANTING SSD'S
MOTION FOR SUMMARY JUDGMENT.

113.  Thelaw governing summary judgment has been adequatdy Sated by this Court in prior opinions
The burden of demondrating thereis no genuineissue of materid fact fdls upon the movant. The court
mus carefully review dl evidentiary matters beforeit; admissonsin pleadings, ansversto interrogatories,
depogtions afidavits ec., in thelight mog favorable to the party againg whom the mation for summary

judgment ismade. Hancock, 836 So. 2d at 764.

14. Whenamation for summary judgment is made and supported as provided in Rule 56, an adverse
party may not rest upon the meredlegationsor denidsof hispleadings, hisresponsemus st forth specific
facts showing that there is a genuine issue for trid. If he does not so respond, summary judgment, if
gopropriate, hdl be entered againg him. 1d. A fact is“materid” if it tends to resolve any of the issues
properly raised by the partiesin an outcome determinative sense. Wallace v. Town of Raleigh, 815
S0.2d 1203, 1208 (Miss. 2002); Armistead v. Minor, 815 So0.2d 1189, 1192 (Miss. 2002); Hudson
v. Courtesy Motors, Inc., 794 So.2d 999, 1002 (Miss. 2001); Robinson v. Cobb, 763 So.2d 883,
886 (Miss. 2000); Powell v. City of Pascagoula, 752 So.2d 999, 1003 (Miss. 1999); Prescott v.

Leaf River Prods., Inc., 740 So.2d 301, 309 (Miss. 1999).

715. Croke argues thet the trid court ered in granting Summeary judgment because genuine issues of

materid fact exis. Croke assarts the contention that genuine issues of materid fact arise because



1 The trid court overlooked the issue that forcing Croke to connect to the sewer
sydem was ateking of property without just compensation,

2. The trid court overlooked the fact that Croke's equa protection rights were
violated when heis being forced to pay toingd| the nesded hardwareto connect
to the sawer system when others were nat,

3. Thetrid court overlooked Croke sdefense of undean handsto theinjunction and
money dameges and
4. Thetrid court overlooked thefact that SSD violated the Redl Property Acquisition
Palides|aw.
M16. Croke contendsthet if thetrid court had teken dl this into congderation then it would not have

been 30 quick to grant summary judgment.
117. Croke hasonly revived the same factsthat hed been argued in Croke v. Lowndes County Bd.

of Sup'rs, 733 So.2d 837 (Miss. 1999), putting a different twist on them.

118. Thefirg fact that Crokearguesisamaterid issue, that being forced to connect to the sawer system
isataking without just compensation, wasresolved inL eprev. D'l bervilleWater & Sewer Dist., 376
$0.2d 191 (Miss. 1979), acase concerning awater system rather than a sawer sysem. In Lepre, we

held,

The godsto beachieved by enactments such asthe satutesand ordinanceinvolved, which
compd property owners to connect, are to protect the hedth of persons resding within
congested areas and in order to assure the payment of bonds issued for such purposes.
These are lggitimate goas, worthy to be protected by and promoted under the police
power of adate or any of itsduly authorized or legidatively enacted subdivisons.

376 So. 2d a 193. Likewise the Virginia Supreme Court in Commonwealth ex rel. State Water
Control Bd. v. County UtilitiesCorp., 290 SE.2d 867 (Va 1982), offered the most common reason
that atizenswho have been forced to aandon their own privatefadlitiesto attach to public fadilitiescannot
dam an unlawful gppropriation: “All dtizens hold property subject to the proper exerdise of the police
power for the common good.... Even where such an exerdse resultsin subgtantid diminution of property
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vaues, an owner has no right to compensation therefor.” Id. at 872. See also Kingmill Valley Pub.
Serv. Dist. v. Riverview EstatesMobileHome Park, Inc., 182 W.Va 116, 119, 386 S.E.2d 483,

486 (1989).

119. Thelawsreguiring Croketo connect to the sewer sysem in this case were dedared condtitutiond
inCrokev. Lowndes County Bd. of Sup'rs, 733 S0.2d 837 (Miss. 1999). Forcing Croketo connect
to the system does not conditute ataking. SSD has dready stressed thet it in no way caresto even Sep
foot onto Croke' sland. SSD has further sated thet it does not care how Croke connects to the sewer

gysdem that runsaong his property line, so long as Croke complies with the law and connects.

920. Second, Croke contends that hisequd pratection rightswill be violated if heisforced to pay the
ingallation cogts of the connection because other ditizenswere not forced to pay. Wedisagree. Fromthe
inception of the plan until Augugt 25, 1995, Croke could have bendfitted from SSD connecting his
property without cost. Croke misunderstands that SSD never nesded an easement to connect imtothe
sysem, rather it needed an essament to come onto hisland in order to provide him with afree sarvice, a
gt of cogt-free connection. Crokewasnatified that after acertain period of time, hewould beresponsible
for the connection cogts because the unused money, the money not used to connect aresdent dlotted by

the State for the project, would be returned to the State.

121. Asgmilar StuationexigedinState, Northern Tp. v. Waughtral, 1993 WL 328750 (Minn. Ct.
App. 1993). Inthat case, an ordinancemadeit unlawful to* condruct or maintain” aprivatewd| for humen
consumption in certain areas. The ordinance aso required people in certain areas to hook up to the
township water system and to use that system for dl of thar human consumption of weter.  Initidly, to

encourage peopleto connect to the system, dl work wasdonefree of charge. Thetownship later required



any property owner who did not connect a theinitia timeof ingallation to pay theentire cost of connection
to the sysem. The Court of Appedsin Minnesota affirmed thetrid court's decison thet this action was
vdid. Here, Crokewastregted no differently than any other person who refused to dlow SSD to connect

him for free. Those people, too, would now have to pay to be connected.

22. Croke sthird contentionisthat thetrid court overlooked Croke sdefense of undean handsto the
injunction and money damages. Croke assartsthat SSD fraudulently secured funding for this project by
representing to the State that it had acquired dl eesementsto complete the sewer project according tothe
plans and spedifications. Thisargument revolves around the two issues decided above. Never were any
easaments required to complete the project.  The only use of easaments to secure monies from the
government was to secure money to provide connection for those people who would grant an essement
to SSD. For those easaments that might have been represented to the State as secured, though not
secured, the money aforded for them was returned. Thisexplainswhy SSD will no longer provide cogt-

free connection to Croke,

123.  Andly, Croke slagt argument to support hispogtion thet genuineissuesof materid fect are present
isthat thetria court overlooked SSD’ svidlation of the Red Property Acquistion Policieslaw, Miss Code
Am. §8843-37-11043-37-13. Thisargument iswithout merit because no property wasactudly acquired

from Crokefor the project.

24. Wefind that there were no genuine issues of materid fact. House Bill 1577, creating the sawer
project, and the ordinance passed by the Board of Supervisorsof Lowndes County whichrequiresby lawv
connectionto the sewer system were both found vaid by this Court. Thetrid court's grant of summary

judgment for SSD was a correct finding. Croke should connect to the system.
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.  WHETHER THE TRIAL COURT ERRED IN AWARDING ANY
DAMAGESTO SSD.

125. Crokeasststhesamearguments liged inIssuell aboveto support hisdam that damageswere
incorrect inthiscase. Crokearguesthat the damagesarewrong becausethisamounted to adefacto taking
of his land and that he should be given compensation for such. Croke further contends thet dl dameges
that might have accrued are the fault of SSD, because they were causad by securing fundsto deveop the
prgect with “undean hands” This argument iswithout merit. These contentions have been dedt with in
the discusson above and case law further supports the principle that Croke is required to pay back
payments for the use the sewer sysem regardless of whether he actudly used the sygem. In Lepre, the
defendant daimed no liability for the monthly minimum sarvice charges mede againg him, which totded
$181.23 because he had not even connected to the water sysem. 376 So. 2d a 191. This Court found
that the defendant hed benefitted by the inddlation of the water system, as did dl the other residents of

D’Ibaville Aswe gaed then,

It would now be agrassinequity to dlow the Didrict to facefinancd disagter, because of
the failure of some of the peopleto abide by an ordinancethat wasintended to beand was
passed for the benfit of dl the resdents of the Didrict. The benefit was not limited
to just those persons who connected onto the system, and the charge for
paying for the system should not be so limited. Every owner of property in
D’ lbaville wasinterested in and affected by the establishment of agood water and sewer
sydem for sanitary purposes throughout the community, and adidinct benefit accrued to
every propaty owner. The sarvice rendered to the Defendant in this case was the
condruction and avalability of the water sysem. Such a service made the Defendant
impliedly indebted, ether through himsdlf or his property.

Id. a 194 (emphad's added).
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126. Furthermore, whether directly or indirectly, Croke has received the hedth and sefety benefits of
thisproject. The damages awarded represent what Croke would have paid hed hefollowed the ordinance

inthefirg place. This Court affirmsthetrid court’s award of damegesto SSD.
127. SSD assatsthe following Sngleissue on cross-goped:

l. WHETHER THE TRIAL COURT ERRED IN NOT ENFORCING
THE JUDGMENT OF THE COURT ORDERING THE
DEFENDANT TO COMPLY WITH THELAW AND HOOK-UPTO
THESYSTEM ASA FINAL ORDER OF THE COURT FORWHICH
NO INTERLOCUTORY APPEAL HASBEEN TAKEN.

128.  SSD arguesthat Crokefaledto correctly gpped the chancdlor’ sjudgment on November 2, 2000,
and isnow barred fromrasng theissueon goped. Asdaed earlier inthisopinion, thet order for summary
judgment was only apatia order for summary judgment. Thefind order in this case was nat filed until
January 2, 2002. ThisCourt findsCroke sapped wastimdy filed, and SSD’ scontention iswithout merit.

Thetrid court did not e, and the judgment is affirmed.

CONCLUSON

129. Wedfirmthededsonaf thetria court that summeary judgment was gppropriate, thet Crokeshould
connect to the sewer system immediatdly, and that dl dameges dready assessed should be paid, induding

any use payments snce November 2, 2000. Thus, we affirm the trid court’ s judgment.
130. AFFIRMED ON DIRECT APPEAL AND CROSS-APPEAL.

PITTMAN, CJ., WALLER, COBB, CARLSON AND GRAVES, JJ., CONCUR.
MCcRAE, P.J.,DIAZ AND EASLEY, JJ., NOT PARTICIPATING.
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